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Self-Regulation Means No Regulation: 

Five Lessons We Should Have Learned from Agent Orange
Some corporations, politicians, and others insist that regulation is the root of all 
evil, and that self-regulation is the way to go. That’s just not true, says author 
Peter Sills. He lays out the lessons we should have learned from the aftermath of 
Agent Orange and illustrates why smart regulation is better for everyone.
Nashville, TN—Economic crises. Foodborne disease outbreaks. Oil and chemical spills. At first glance, it may not seem like these events have much in common (other than being devastating to our society and our earth, of course). But actually, they’re all alike in a critical way, says Peter Sills. Each is the natural result of the widespread demonization (by corporations, pundits, politicians, and others) of a tool our government should wield more often. The “R” word. Regulation. 

“All three of these crises are ‘old’ problems that have started resurfacing ever since conservative politicians slashed the budgets of our regulatory agencies,” says Sills, author of Toxic War: The Story of Agent Orange (Vanderbilt University Press, 2014, ISBN: 978-0-8265-1962-7, $39.95). 
First, he points out, the nation’s economy was nearly destroyed when the federal government overturned legislation preventing traditional banks, investment banks, and insurance companies from competing with one another, and then failed to regulate the new market in debt-related investments (e.g., credit default swaps). 

Second, our food has become more dangerous because the number of USDA and FDA inspectors has been cut. For example, a recent Washington Post article uncovers a USDA pilot program that allowed certain meat processors to eliminate half their USDA inspectors and replace them with private inspectors. These plants were also allowed to speed up their production lines. Three of them ended up being among the worst plants in the nation in terms of safety and health violations and included the very worst plant. Those plants weren’t even able to remove fecal matter from the meat.  

Third, after oil companies were released from environmental regulations when drilling in the Gulf of Mexico, the Deepwater Horizon caused one of the most devastating oil spills in history.
And most recently, it has come to light that the Freedom Industries facility involved in the chemical spill in West Virginia, contaminating the water of 300,000 people, hadn’t been inspected since 1991. The spill revealed that little is known about the chemical involved or how it is stored. According to Rep. Henry A. Waxman, D-California, and Rep. Paul D. Tonko, D-New York, it is necessary to “examine the regulatory gaps that this incident has exposed in the nation’s toxic chemical control laws.”

Of course, regulation has plenty of opponents, who cite the time and expense of the bureaucracy involved. Yet Sills insists these prices are worth paying to ensure the health and safety of our nation.

In Toxic War Sills writes about an industry that’s especially averse to government regulation: the American chemical industry. Its leaders see regulation as more than an inconvenience; they argue that the nation’s freedom is being put at risk. In fact, the book quotes an officer of the Dow Chemical Company, complaining to an industry meeting: “Every time we permit enlight​ened self-regulation to be replaced by forced regulation, all of us are diminished. Wealth, well-being, personal freedom, and the quality of our life is inevitably diminished.” 
Yet, as Sills’ book describes, such attitudes led directly to the poisoning of American soldiers and Vietnamese civilians.
The alternative that some politicians and industries suggest is self-regulation. It’s an alternative that Sills says might actually work in a perfect world. 
“For self-regulation to work, the public must have the same access to information as the company,” says Sills. “For example, our new online economy may provide users with enough data to make sound judgments—perhaps even better judgments than the government. But this likely won’t last for long. Knowledge is power, especially if you’re able to deny that knowledge to others.” 

He believes there are (at least) five reasons why self-regulation doesn’t work:
If a hard, unpleasant task is optional, then most companies won’t do it. Resistance to performing difficult, non-urgent tasks is hardwired into human behavior. All of us have personally experienced it. And there’s a corollary to this maxim. Whenever it’s relatively easy to get away with something, then most of us will try to get away with it. 
In this case, what’s true for us as individuals is true for companies as well. When something is difficult but optional, the company will choose not to do it. Companies are even less likely to do the unpleasant task if it is going to cost them money. Here’s an eye-opening example: The label for Phenergan, a nausea drug manufactured by Wyeth Pharmaceuticals, stated that it could be injected into the bloodstream, even though the company knew this method could cause (and had caused) arterial infection and amputation. Rather than issue new, corrected labels, the company asked the FDA to change its label requirements, but the agency refused to do so. Wyeth never altered its label until it was sued by Diana Levine, who’d lost most of her arm after an injection of Phenergan. The company was required to pay her millions of dollars in damages. 
“This is precisely why self-regulation doesn’t work,” says Sills. “Sometimes, for the safety of the public, it is necessary for the government to force companies into performing unpleasant tasks, such as making sure their products don’t cause cancer, ensuring the safety of their employees, and so on.” 
Companies don’t want to admit that big problems exist. In order to solve a problem related to a dangerous product or manufacturing process, a company would have to acknowledge that it’s been doing something harmful. When that problem causes injury or illness, a company opens itself up to public anger, expensive lawsuits, and Congressional investigations, causing the same government involvement it was trying to avoid in the first place. 

“For example, when the world finally learned that herbicides sprayed in Vietnam might contain dioxin, the industry found itself under attack. Many scientists became political activists, working with veterans and environmental groups to eliminate these products from the marketplace,” says Sills. “Congress held hearings and passed laws both to restrict the use of these compounds and to help sick veterans. It took years, but the U.S. finally banned the most dangerous of these chemicals.”

A harsh reality: For corporations, profits come first, public safety second. A corporation’s only true goal is to create profits for its shareholders. “It’s a common assumption that this means they need to create a quality product,” notes Sills. “But, unfortunately, that’s not always true.  When offered the choice between increasing profits and protecting the public, I’ve learned that chemical companies will choose the profit option almost every time, even if it means people might die.
“And then, of course, there are the actions of certain financial institutions, which led to the financial crash,” he adds. “They had no problem flooding the market with faulty financial products as long as they were raking in the profits. Unfortunately, there are many more similar examples from other industries.”   
Silence and cover-up are more cost effective than tackling problems head on. Think about what we’ve learned about the tobacco and asbestos industries over the years. Much has been uncovered about the fact that companies in those industries knew that their products caused cancer and other diseases, and yet they hid the truth from the public. Why? Because admitting it would have opened up a whole host of other problems—problems that would have been costly to fix and would have outraged the public. At the time, tobacco and asbestos companies recognized that it would be much easier to simply cover up the wrongdoing, push forward with business as usual, and keep the profits coming. 
As Toxic War demonstrates, Dow, Monsanto, and other herbicide producers blatantly lied about the health risks created by their products. These companies understood that at least one of their herbicides contained dioxin, an extraordinarily toxic contaminant, and that exposure to this compound placed workers, customers, and even the general public in danger. But they continued to sell these herbicides all over the world, along with “Agent Orange,” an herbicide sprayed by the U.S. military to destroy the forests and food supply of Vietnam.  
A German competitor told American manufacturers about this risk in the mid-1950s, but they paid no attention. This major opportunity for self-regulation was completely ignored. Then, in 1965, after its production workers became seriously ill, Dow warned the other Orange manufacturers that their products contained dangerous levels of dioxin. All the companies, including Dow, privately agreed to clean up their own products, adhering to a supposedly “safe” dioxin level of one part per million. As one Dow scientist told another, “We are not in any way attempting to hide our problem under a heap of sand, but we certainly do not want to have any situations arise which will cause the regulatory agencies to become restric​tive. Our primary objective is to avoid this.”  
“This was a great opportunity for these companies to self-regulate, and they failed,” notes Sills. “Dow’s competitors were incapable of cleaning up their products. And as Dow acknowledged at the time, the one part per million level wasn’t really safe anyway. It was simply the best that could reasonably be achieved at the time.”
When silence fails, companies can go to Plan B—faulty “science.” If silence doesn’t work, then a quality public relations team and the help of a few compliant scientists can still keep you out of trouble. After the truth about the dangers of cigarettes became public, a few scientists, some of them misguided but most of them paid by tobacco companies, continued to insist that it was safe to smoke.   

In Toxic War, Sills describes how an herbicide industry group quickly responded to a scientific study proving that dioxin caused birth defects in animals. They argued, with the help of friendly scientists, that this study couldn’t possibly apply to humans, even though they already knew there were dangerous levels of dioxin in their products.  

“What’s important to note here,” says Sills, “is that it’s not necessary for these friendly scientists to prove that the product is actually safe. All that’s necessary is that they create uncertainty, to manufacture enough doubt to make the issue seem more complicated than it really is. Scientific research isn’t easily understood by the general public, and companies certainly take advantage of this fact by making the findings seem more confusing than they really are.”
When human research showed that tobacco was extraordinarily harmful, the cigarette companies argued that these results weren’t supported by animal studies, he adds. The truth is it was almost impossible to force animals to inhale tobacco—casting doubt on our “superior” intellect. And today, some scientists argue that the data on global warming remains sketchy, since a few parts of the planet are getting colder or because an occasional year doesn’t fit the pattern. But most scientists find the evidence in favor of global warming to be more than conclusive.  
“To go back to the example from my book, after the herbicide industry insisted that animal studies shouldn’t apply to humans, they were able to come up with research on their own employees proving that everyone was fine,” adds Sills. “No other studies have ever come close to showing this. In fact, a much larger study involving these same employees, along with other people exposed to dioxin, found significant increases in cancer and other diseases.”

Of course, sometimes, an industry can’t avoid at least the appearance of regulation.  There may be too much information out there to ignore. But even then, powerful business interests can have enough political clout to control, or even kill, the process. 


And it should be noted that the government is far from blameless. It has been known to get involved in cover-ups and to side with offending corporations. For example, Toxic War explains that the Public Health Service independently learned about the dangers of Agent Orange around the same time the chemical manufacturers privately agreed to lower their dioxin levels. The PHS’s research into this matter was suddenly and quietly canceled. No one has been able to explain why this happened, or even who decided to cancel the study.  
 “There’s further proof that the government doesn’t necessarily play the role of the good guy,” says Sills. “The Reagan Administration tried to pass laws limiting payments to sick veterans with potential Agent Orange exposure—partly to save the government an enormous amount of money, but also to protect manufacturers from claims made by civilians exposed to commercial herbicides. These examples show why public pressure is so important. 

“Political pressure cuts both ways,” he concludes. “Even though businesses have more money and clout, the public can also influence the regulatory process. The environmental and veterans movements had a huge impact on government behavior. It took years, in some cases decades, but they were finally able to ban the most toxic of these herbicides and get veterans at least some of the help they needed, despite the resistance of their government. It takes a lot of patience and hard work to move the system in your direction, but it definitely can be done.”

# # #
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